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[Protest against Drocnring Activity’s Refusal to Perait Offeror
to ileduce Price 1Is Uptimely]). B-1807985. Aprid 20, 1977. 3 pp.

Dacision re: Daelta Data Systems COrp;; by Paul . Deabliag,
General Counsel.

Issue Area: Pederal Frocurement of Gocds and Services (1900).

Contact: Office of the General Counsel: Procuresent Law I.

Budget ¥uncticn: General Governaemt: Other General Goverament
(806) .

organizaticn concerpned: General Services Adainjistration; United
States Customs Sarvice:; Beehive Nedical Electrozics, Inc.

‘uthorit’: 4 C-r.l‘ 20-20

The award cf a contract for cathods zay tersinmals to
Beehive Nedical Rlectronics, Inc., was protested beciuse of a
refusal to persit the offeror to reduce the price after the date
set for final cffers. The protes: vas untimely and aot for
consideration on the derits. (RRS)
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‘p(' WASHINBGTON, O.C. RONDaD

EILE: 2187145 DATE:Apxil 20, 1977
MATTER OF: Delca Data Systems Corporation
OIGEBT:

Protest against procuring acttvity's rafusal %o
p.tnit offeror to reduce price after dete sot for
best and Zinal offers is untimely and not for con-
.siderstion on merits whers racord discloses that
.protest vas filed more than 10 days after basis
'for protest was or should have been known.

Deltl nltl Bysteuc Corporation (Delta) protests the lv;td of a con-

‘tract, $0 Boohiv. Medical Electronics, Inc. (Beehiva), under requast

for pxopo.nl. "(RFP) Mo. CDPA-75~11 issued by the General Services
ld-inistrntion (CSA), Washington, D.C. The RFP called for cathode
Tay ‘tube: tersminals and associated printers to be installed at various
international airports for use‘by the U.S5. Customs Servicc in its
Treasury Enforcement Compunications System.

" The RFP at paia'raph 1-7 contained a late proposals clause which
advised offerors that any proposal received after the exact time specified
would not be considered for award. The initfal closing date for receipt
of proposals, August 15, 1975, was extended to September 2, 1975.

N The rec&%ﬁ disclo.el that of thc. 13¥pzopoaals submitted, nine ,
ufferotl, includi.ng Dt].tl. remained \f..thin ‘the competitive range as of
Fabruary 23, 1976, the finsl extended cloling date set by the contracting
officer for the. lub.iaiion of best and finul offérs. GSA reports that
after the Pebruary closing date the evaivation of best and final offers
was excresely time consuming and necessitated a requeat that offerors

axtend their offers. On April 19, 1976, Delta extended its offer to June 11,

1976,

GSA rtportl that as of June 25, 1976, six fit-s 1nc1uding Delta, re-
mained in the caupatiticn. A third request for extenaion of offers was
issued by the contracting officer on June 30, 1976, and Delta extended its
offer to July 16, 1976. On July 9, 1976, Beehive, the low offaror, was
awvarded contract No. GS-00C-50215,
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By letter dated Auguet €, 1976. nelta flled its proteet vith our
Office and GSA against the euetd to Beshive. GSA in dts ‘inicial raport
to our Off{ce maintains that Delta's protest is untimely under our Bd
Protest Pricedures, 4 C.FP.R. § 20.2 (1976). Sactiwun 20.2(b)(2) reqiires
that bid protests be filed not later than 10 days after the basis for
the protest is kncwn or should have been kmowu, vhichever is earlier.
GSA advises that in mid-May 1976, a reprascomtative of Delta contacted
the contracting officer to axplora tha possibility of perlitting Delta
to. reduce its prices. No written offer to change its price was zub-

. mitted by Delta at that time. GSA states that the contracting officer

advised Dalta that negotistions were cloeod as of rebroety 23, 1976, :and
that Delta couldigoc change its best and f‘nel offer. This 1is acknowledged
by Delta,in ite'Auguet 6 latter. CSA points “ut that Delta ecknowledged ‘
in 1its Juno 11,¢i?76, letter to the contracting officer that "[W]a [Delta
Data] were inform¢d that, dua to the biddin¢ proccel, we could fot change
our pricing.”" G8A observes that Delta waited until after award to file
its proteat, el:hough 1t vas eware in mid-May 1976 thit i{ts firm would
not be permitted to change its best and final offey. Accordingly, GSA
contends that the protest should be dicmissed as untimely.

Follouina receipt of GSA's . initial report to our Office, cdunsel for
Delta furnished us with its comiints satting forth the.reeoone for. its
position that we should coneider\thc -protest on the merits. Counwel-con-
tends that Delts was not required 'to' £1le a protest umtil it was’'notified
that it had not; been avarded a contrect. - Counsel states thet prior to
filing its proteet, repreeeote:ivcm of Delta had exteosive dilcueeions
with GSA aftey. notification of tiviaward to Beehive. Counsel’ further
states thnt in the caureeiof theoe diecueeione Delta asked uhethet it
world be given an opportunity to review Beshive's proposal and was sdvised
that a protest could be filed uichin & reasonable time after it had an
opportunity to review Beehive's ptopoeel. After filing ite Anguet 6 pro-
tests, Delta rccuived letter deted\Ausue: 23, 1976, from’ GSA ubich in
effect, denied Delta's protest. COunael for Delta states that the reasons
giien for the denisl -were that the oftered price reduction ‘was a late -
modification which could not be accepted the needs of ‘the U.s.. Cueto-e
office ucre criticel end further deley would result. 1n increeeed .axpendi-
tures for leased equip-en:. No wention was made. regetdiog the, poeeible
untioelioeee of the protest. 'On Sepce-be: 3,- 1976, counsel wrote' -GSA and
asked uhether its Auguset 23 letter vas rejection of Delte 8 pretcet and
also requee:ed a statement of GSA's pooi:ion in this matter since Delts
intended to appeal any rejection of its protelt. By lettar dated
September 20, 1976, GSA edviled coulsel for Delta that its August 23 letter
to Delta was a rejec:ion of the proteat. In view of rhese circumstances,
counsel for Dalta contends that it is ineppropriete for GSA to contend that
Delta's protest is untimely.
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concntain. th- sppropristensss of GSA'a contemtion that the protest
1s wtisaly, ve are of the view that such procedural matters may ba raised
at any time by & party of interest. Im my event, GSA's oral advice
conceraing when a protast msay be filed would in no vay affect our considers-
tion of tha issus of timeliness in a protast bafore our Office.

. We do not lgrea with the thorough arguments of Delta'c counsel that
Delts was not required to file ,its protest prior to award. The record
indicates that thae basis for Delta’ 3 protest wvas the refusal of the pro-
curing activity to permit its firm to reduce ita price after the February 23,
1976, closing date for receipt of best and final offers, and was not based
upon any matter made known to it aftcr savard., This fact vas known to Delta
in ‘mid-May 1976, and therefore sny protest ou thim basis was required to be
filad within 10 working days thereafter. PYailure to.file the protest prior
to its August 6, 1976, letter renders the protest untimely.

Accordingly, tke protest will ubt ba considered upon its merits.

A

Paul 7, Dembling
Ganeral Counsel






